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1 INTRODUCTION

The Endangered Species Act of 1973, as amended (ESA; 16 U.S.C. 1531 et seq.) establishes a
national program for conserving threatened and endangered species of fish, wildlife, plants, and
the habitat they depend on. Section 7(a)(2) of the ESA requires Federal agencies to insure that
their actions are not likely to jeopardize the continued existence of endangered or threatened
species or adversely modify or destroy their designated critical habitat. Federal agencies must do
so in consultation with National Marine Fisheries Service (NMFS) for threatened or endangered
species (ESA-listed), or designated critical habitat that may be affected by the action that are
under NMFS jurisdiction (50 C.F.R. 8402.14(a)). If a Federal action agency determines that an
action “may affect, but is not likely to adversely affect” endangered species, threatened species,
or designated critical habitat and NMFS concur with that determination for species under NMFS
jurisdiction, consultation concludes informally (50 C.F.R. 8402.14(b)).

The Federal action agency shall confer with the NMFS for species under NMFS jurisdiction on
any action which is likely to jeopardize the continued existence of any proposed species or result
in the destruction or adverse modification of proposed critical habitat (50 C.F.R. 8402.10). If
requested by the Federal agency and deemed appropriate, the conference may be conducted in
accordance with the procedures for formal consultation in §402.14.Section 7(b)(3) of the ESA
requires that at the conclusion of consultation, or conference if combined with a formal
consultation, NMFS provides an opinion stating whether the Federal agency’s action is likely to
jeopardize ESA-listed species or destroy or adversely modify designated critical habitat. If
NMFS determines that the action is likely to jeopardize listed species or destroy or adversely
modify critical habitat, NMFS provides a reasonable and prudent alternative that allows the
action to proceed in compliance with section 7(a)(2) of the ESA. If an incidental take is
expected, section 7(b)(4) requires NMFS to provide an incidental take statement that specifies
the impact of any incidental taking and includes reasonable and prudent measures to minimize
such impacts and terms and conditions to implement the reasonable and prudent measures. The
action agencies for this consultation are NMFS, Office of Protected Resources, Permits and
Conservation Division (hereafter the Permits Division), and the National Ocean Service’s
National Centers for Coastal Ocean Science.

The Permits Division proposes to issue amended scientific research permits pursuant to section
10(a)(1)(A) of the ESA and section 104 of the Marine Mammal Protection Act (MMPA) of
1972, as amended (16 USC 1361 et seq.) to five applicants to authorize take of Gulf of Mexico
Bryde’s whale, proposed for listing under the ESA. One of these amended permits, held by the
NMFS Southeast Fisheries Science Center, would also receive funding from the National
Centers for Coastal Ocean Science under the RESTORE Act grant titled, “Trophic Interactions
and Habitat Requirements of Gulf of Mexico Bryde’s Whales.” The purpose of the proposed
permit amendments are to allow an exception to the moratoria and prohibition on takes
established under the ESA and MMPA in order to allow the applicants to conduct scientific
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research on ESA-listed Gulf of Mexico Bryde’s whales should the proposed listing becomes
final.

Under the ESA take is defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture
or collect, or to attempt to engage in any such conduct.” Harm is defined by regulation (50
C.F.R. §222.102) as “an act which actually kills or injures fish or wildlife. Such an act may
include significant habitat modification or degradation which actually kills or injures fish or
wildlife by significantly impairing essential behavioral patterns, including, breeding, spawning,
rearing, migrating, feeding or sheltering.” NMFS does not have a regulatory definition of
“harass.” We rely on our interim guidance, which interprets harass as to “create the likelihood of
injury to wildlife by annoying it to such an extent as to significantly disrupt normal behavioral
patterns which include, but are not limited to, breeding, feeding, or sheltering” (NMFSPD 02-
110-19).

Under the MMPA take is defined as “to harass, hunt, capture, or kill, or attempt to harass, hunt,
capture, or kill any marine mammal” (16 U.S.C. 1361 et seq.) and further defined by regulation
(50 C.F.R. 8216.3) as “to harass, hunt, capture, collect, or kill, or attempt to harass, hunt, capture,
collect, or kill any marine mammal. This includes, without limitation, any of the following:

o the collection of dead animals, or parts thereof

e the restraint or detention of a marine mammal, no matter how temporary
e tagging a marine mammal

e the negligent or intentional operation of an aircraft or vessel

e the doing of any other negligent or intentional act which results in disturbing or molesting
a marine mammal

e feeding or attempting to feed a marine mammal in the wild”

For purposes of this action, harassment is defined under the MMPA as any act of pursuit,
torment, or annoyance which:

e Has the potential to injure a marine mammal or marine mammal stock in the wild (Level
A Harassment); or

e Has the potential to disturb a marine mammal or marine mammal stock in the wild by
causing disruption of behavioral patterns, including, but not limited to, migration,
breathing, nursing, breeding, feeding, or sheltering (Level B Harassment). Under NMFS
regulation, Level B harassment does not include an act that has the potential to injure a
marine mammal or marine mammal stock in the wild.

This consultation, biological and conference opinion, and incidental take statement, were
completed in accordance with section 7(a)(2) of the statute (16 U.S.C. 1536 (a)(2)), associated
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implementing regulations (50 C.F.R. 88401-16), and agency policy and guidance was conducted
by NMFS Office of Protected Resources Endangered Species Act Interagency Cooperation
Division (hereafter referred to as “we”). This biological and conference opinion (opinion) and
incidental take statement were prepared by NMFS Office of Protected Resources Endangered
Species Act Interagency Cooperation Division in accordance with section 7(b) of the ESA and
implementing regulations at 50 C.F.R. 8402.

This document represents the NMFS biological and conference opinion on the effects of these
actions on ESA-listed species, species proposed for ESA listing, and designated critical habitat.
A complete record of this consultation is on file at the NMFS Office of Protected Resources in
Silver Spring, Maryland.

1.1 Background

The permit applicants are long-term cetacean researchers, and as such, we have previously
conducted consultations on previous research permits for all the applicants considering the
effects on ESA-listed species (Table 1). The activities that would be authorized under the
amended permits are the same activities that those applicants have been permitted to conduct
previously. Such activities include vessel surveys, close approaches, biological sampling,
tagging, and active acoustics. Previous consultations considering permits to authorize the
applicants to conduct these activities all resulted in biological opinions concluding that the
issuance of the research permits was not likely to jeopardize the continued existence of ESA-
listed species, nor destroy or adversely modify designated critical habitat of the ESA-listed
species and designated critical habitat as it existed at the time of each consultation (NMFS
2013c; NMFS 2014a; NMFS 2015a; NMFS 2015b; NMFS 2016d).

The National Centers for Coastal Ocean Science have previously requested consultation on
several actions funding research activities under the RESTORE Act. Each of the earlier
consultations concluded that the permitting, funding, and conduct of the research activities were
either not likely to adversely affect or not likely to jeopardize the continued existence of ESA-
listed species and would either not effect or would not destroy or adversely modify designated
critical habitat.

Table 1. Current scientific research permits held by the researchers requesting
modification for Gulf of Mexico Bryde's whale takes.

Permit Number

Permit Holder

Issuance Date

Expiration Date

14450

Southeast Fisheries
Science Center

March 4, 2014

February 28, 2019

14856

Bruce Mate

June 16, 2016

December 31, 2018

16239

HDR

December 17, 2015

September 30, 2018
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Permit Number Permit Holder Issuance Date Expiration Date
17312 Scripps Institution of | September 11, 2013 | September 13, 2018
Oceanography
18636 Ocean Alliance, Inc. | February 17, 2016 February 28, 2021

These applicants currently hold research permits and are authorized to take ESA-listed (and non-
ESA-listed) whales during research activities. The permits that the applicants currently hold
authorize takes of Bryde’s whales in the Gulf of Mexico under the MMPA, but not under the
ESA. The permit holders have requested that the Permits Division amend the existing research
permits to authorize take for Gulf of Mexico Bryde’s whales pursuant to the ESA.

Gulf of Mexico Bryde’s whales were proposed to be listed as endangered on December 8, 2016.
If the proposed listing becomes final, all of the take prohibitions of section 9(a)(1) of the ESA
would apply once the species is listed. These include prohibitions against the import, export, use
in foreign commerce, or “take” of the species. These prohibitions apply to all persons subject to
the jurisdiction of the United States, including in the United States or on the high seas. Ongoing
research or other activities that may affect this proposed species will require a reinitiation of
ESA section 7 consultation. The action agencies for the permitting and research actions
considered in this consultation, were proactive in seeking to conference with NMFS on their
activities based on the proposed listing of Gulf of Mexico Bryde’s whale as endangered under
the ESA.

In this opinion, we have batched a number of consultation together because of the similarity of
actions, and likely effects of those actions on ESA-listed species and designated critical habitat,
and the reinitiation trigger of the proposed listing of Gulf of Mexico Bryde’s whale.

The previous consultations on the proposed actions evaluated the effects to the species listed
under the ESA at the time of consultation. All of these consultations were conducted within the
last five years with the best scientific and commercial information available at that time. During
the consultation we searched for new literature and information since the time of the previous
consultations were completed. We did not find any new information that would substantively
change our analysis or conclusions from what was considered in those consultations for the ESA-
listed species. Therefore, in this opinion we summarize the take levels and conclusions of those
consultations, incorporating the analysis by reference. We focus this opinion on evaluating the
potential effects on Gulf of Mexico Bryde’s whale as a species proposed for listing as
endangered under the ESA of authorizing the continued research authorized in the existing
permits based on the proposed listing of Bryde’s whale as endangered under the ESA.
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1.2 Consultation History

This opinion is based on information provided in the applicants’ permit applications, the
National Centers for Coastal Ocean Science’s request for consultation, correspondence and
discussions with the Permits Division, National Centers for Coastal Ocean Science, and the
applicants, previous biological opinions for research permits, annual reports from the applicants’
permits, and the best scientific and commercial data available from the literature.

Gulf of Mexico Bryde’s whale were proposed to be listed as endangered on December 8, 2016. If
the proposed listing becomes final, all of the take prohibitions of section 9(a)(1) of the ESA
would apply once the species is listed. Ongoing research or other activities that may affect this
proposed species will require a reinitiation of ESA section 7 consultation. The action agencies
for the permitting and research actions considered in this consultation, were proactive in seeking
to conference with NMFS on their activities based on the proposed listing of Gulf of Mexico
Bryde’s whale as endangered under the ESA.

Following publication of this proposed listing, we were contacted by the National Centers for
Coastal Ocean Science and NMFS Permits Division regarding re-initiation of consultations to
address the proposed listing of Gulf of Mexico Bryde’s whale as endangered in their scientific
research permits.

Our communication with the Permits Division and the National Centers for Coastal Ocean
Science regarding their respective actions considered in this consultation is summarized as
follows.

e In March 2017, the National Centers for Coastal Ocean Science informed the ESA
Interagency Cooperation Division that they intended to fund a research project under the
RESTORE Act for research on the proposed endangered Gulf of Mexico Bryde’s whale.
They requested guidance on how to proceed with the request.

e On March 17, 2017, the National Centers for Coastal Ocean Science met with the Permits
Division and the ESA Interagency Cooperation Division to discuss the proposed Gulf of
Mexico Bryde’s whale listing, the RESTORE Act research project, and permitting
options.

e On March 27, 2017, the Permits Division and the ESA Interagency Cooperation Division
met to discuss how best to permit the proposed RESTORE Act research, and how to
address the existing research permits affected by the proposed Gulf of Mexico Bryde’s
whale listing. It was recommended that, in order to most appropriately consider the
effects of research on Gulf of Mexico Bryde’s whales that the Permits Division identify
and amend all the potentially affected research permits.

e On May 5, 2017, the Permits Division contacted all current permit holders who were
authorized to conduct research on Bryde’s whales in the Gulf of Mexico.

e OnJune 28, 2017, the Permits Division and the ESA Interagency Cooperation Division
met to review the Gulf of Mexico Bryde’s whale amendment requests.
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e OnJuly 25, 2017, the Permits Division notified permit holders that the amendment
requests for Gulf of Mexico Bryde’s whale takes pursuant to the proposed ESA listing of
Gulf of Mexico Bryde’s whale were due by August 9, 2017.

e OnJuly 31, 2017, the Permits Division, National Centers for Coastal Ocean Science, and
the ESA-Interagency Cooperation Division met to discuss the timeline for the batched
reinitiation for all permit requests, including the RESTORE Act funding proposal.

e On August 25, 2017, the Permits Division received all the amendment requests from
current permit holders who wished to be authorized to take Gulf of Mexico Bryde’s
whales for research purposes.

e On August 29, 2017, the Permits Division met with the ESA Interagency Cooperation
Division and the NMFS Southeast Regional Office to discuss possible options for
allocating take of Gulf of Mexico Bryde’s whales and coordinating research.

e On September 8, 2017, the Permits Division submitted their request for reinitiation on the
issuance of permit amendments for File Nos. 14550, 14856, 16239, 17312, and 18636.

e On September 18, 2017, the National Centers for Coastal Ocean Science provided a
request for consultation on their action to fund the RESTORE Act project on Gulf of
Mexico Bryde’s whales. The information National Centers for Coastal Ocean Science
provided was sufficient to consult on that date.

e On September 27, 2017, the ESA Interagency Cooperation Division met with the Permits
Division to discuss the questions on the consultation package. The ESA Interagency
Cooperation Division requested that the Permits Division provide additional information
on their process to manage the proposed permit amendments and coordinate the research
such that Gulf of Mexico Bryde’s whales would not be subjected to excessive take.

e On October 3, 2017, the Permits and Conservation Division provided responses to some
of the questions provided to them on September 27.

e On October 10, 2017, the Permits and Conservation Division met with the ESA
Interagency Cooperation Division, and representatives from the Southeast Regional
Office and the Southeast Fisheries Science Center to discuss the process for coordinating
research on Gulf of Mexico Bryde’s whales.

e On October 17, 2017, the ESA Interagency Cooperation Division met with the National
Centers for Coastal Ocean Science RESTORE Act coordinator to discuss the timeline of
the consultation.

e On November 21, 2017, the Permits Division provided a written management plan to the
ESA Interagency Cooperation Division describing how the Permits Division would
coordinate research on the Gulf of Mexico Bryde’s whale, and conditions to be included
in the amended permit.

e On December 7, 2017, the Permits and Conservation Division provided initial details on
the Southeast Fisheries Science Center’s permit amendment request. The ESA
Interagency Cooperation Division determined that there was sufficient information to
initiate consultation on that date.
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2 THE ASSESSMENT FRAMEWORK

Section 7(a)(2) of the ESA requires Federal agencies, in consultation with NMFS, to ensure that
their actions are not likely to jeopardize the continued existence of endangered or threatened
species; or adversely modify or destroy their designated critical habitat.

“Jeopardize the continued existence of”” means to engage in an action that reasonably would be
expected, directly or indirectly, to reduce appreciably the likelihood of both the survival and
recovery of an ESA-listed species in the wild by reducing the reproduction, numbers, or
distribution of that species.” 50 C.F.R. 8402.02.

“Destruction or adverse modification” means a direct or indirect alteration that appreciably
diminishes the value of designated critical habitat for the conservation of an ESA-listed species.
Such alterations may include, but are not limited to, those that alter the physical or biological
features essential to the conservation of a species or that preclude or significantly delay
development of such features (50 C.F.R. §402.02).

An ESA section 7 assessment involves the following steps:

Description of the Proposed Action (Section 3), Action Area (Section 4), Interrelated and
Interdependent Actions (Section 5), and Potential Stressors (Section 6): We describe the
proposed action, identify any interrelated and interdependent actions, and describe the action
area with the spatial extent of those stressors associated with the proposed action.

Species and Designated Critical Habitat Not Likely to be Adversely Affected (Section 7) and
Species and Designated Critical Habitat Likely to be Adversely Affected (Section 8 ): We
identify the resources that may be present in the action area and whether they will or will not be
affected or not likely to be adversely affected by the proposed action. Status of Species and
Designated Critical Habitat (Section 9): We identify the ESA-listed species and designated
critical habitat that are likely to co-occur with those stressors in space and time and evaluate the
status of those species and habitat.

Environmental Baseline (Section 10): We describe the environmental baseline in the action area
including: past and present impacts of Federal, state, or private actions and other human
activities in the action area; anticipated impacts of proposed Federal projects that have already
undergone formal or early section 7 consultation, impacts of state or private actions that are
contemporaneous with the consultation in process.

Effects of the Action (Section 11): We identify the stressors that are likely to result from the
proposed action, any measures that will be taken to mitigate or minimize exposure of ESA-listed
resources to the stressors, the number (and age or life stage, and sex, if possible) of ESA-listed
individuals that are likely to be exposed to the stressors and the populations or subpopulations to
which those individuals belong. We also consider whether the action “may affect” designated
critical habitat. This is our exposure analysis; we evaluate the available evidence to determine
how individuals of those ESA-listed species are likely to respond given their probable exposure.



Batch counsultation for the issuance of research permits on the Gulf of Mexico Bryde’s whale FPR-2017-9240

We also consider how the action may affect designated critical habitat. This is our response
analysis. We assess the consequences of these responses of individuals that are likely to be
exposed to the populations those individuals represent, and the species those populations
comprise. This is our risk analysis. The adverse modification analysis considers the impacts of
the proposed action on the essential habitat features and conservation value of designated critical
habitat.

Integration and Synthesis (Section 12): In this section we integrate the analyses in the opinion to
summarize the consequences to ESA-listed species and designated critical habitat under NMFS’
jurisdiction.

Cumulative Effects (Section 13): Cumulative effects are the effects to ESA-listed species and
designated critical habitat of future state or private activities that are reasonably certain to occur
within the action area. 50 C.F.R. 8402.02. Effects from future Federal actions that are unrelated
to the proposed action are not considered because they require separate ESA section 7
compliance.

Conclusion (Section 14): With full consideration of the status of the species and the designated
critical habitat, we consider the effects of the action within the action area on populations or
subpopulations and on essential habitat features when added to the environmental baseline and
the cumulative effects to determine whether the action could reasonably be expected to:

e Reduce appreciably the likelihood of survival and recovery of ESA-listed species in the
wild by reducing its numbers, reproduction, or distribution, and state our conclusion as to
whether the action is likely to jeopardize the continued existence of such species; or

e Appreciably diminish the value of designated critical habitat for the conservation of an
ESA-listed species, and state our conclusion as to whether the action is likely to destroy
or adversely modify designated critical habitat.

If, in completing the last step in the analysis, we determine that the action under consultation is
likely to jeopardize the continued existence of ESA-listed species or destroy or adversely modify
designated critical habitat, then we must identify reasonable and prudent alternative(s) to the
action, if any, or indicate that to the best of our knowledge there are no reasonable and prudent
alternatives. See 50 C.F.R. §402.14.

In addition, we include an incidental take statement in Section 15 that specifies the impact of the
take, reasonable and prudent measures to minimize the impact of the take, and terms and
conditions to implement the reasonable and prudent measures. ESA section 7 (b)(4); 50 C.F.R.
8402.14(i). We also provide discretionary conservation recommendations that may be
implemented by action agency. 50 C.F.R. §402.14(j). Finally, we identify the circumstances in
which reinitiation of consultation is required. 50 C.F.R. §402.16.

To comply with our obligation to use the best scientific and commercial data available, we
collected information identified through searches of Google Scholar, and literature cited sections
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of peer reviewed articles, species listing documentation, and reports published by government
and private entities. This opinion is based on our review and analysis of various information
sources, including:

e Information submitted by the Permits Division, National Centers for Coastal Ocean
Science, and the applicants.

e Government reports (including NMFS biological opinions and stock assessment reports).

e National Oceanic and Atmospheric Administration (NOAA) technical memos.

e Peer-reviewed scientific literature.

These resources were used to identify information relevant to the potential stressors and
responses of ESA-listed sea turtles and the proposed Gulf of Mexico Bryde’s whales under
NMFS’ jurisdiction that may be affected by the proposed action to draw conclusions on risks the
action may pose to the continued existence of these species and the value of designated critical
habitat for the conservation of ESA-listed species.

3 DESCRIPTION OF THE PROPOSED ACTION

“Action” means all activities or programs of any kind authorized, funded, or carried out, in
whole or in part, by federal agencies.

There are two actions being considered in this consultation: the National Centers for Coastal
Ocean Science’s action to fund research activities on the Gulf of Mexico Bryde’s whale, and the
Permits Division’s authorization of permit amendments to permit holders to allow takes of Gulf
of Mexico Bryde’s whales for the purposes of scientific research. The National Centers for
Coastal Ocean Science’s funding will be applied to the Southeast Fisheries Science Center’s
research permit No. 14450, one of the permits proposed for authorization by the Permits Division
in this action.

3.1 National Centers for Coastal Ocean Science: Funding Research Activities under the
RESTORE Act

The National Centers for Coastal Ocean Science requested consultation for activities to be
conducted for the RESTORE ACT funded grant, “Trophic Interactions and Habitat
Requirements of Gulf of Mexico Bryde’s Whales.” RESTORE Science Program award
recipients—the Southeast Fisheries Science Center—would conduct research that aims to
develop a comprehensive ecological understanding of Gulf of Mexico Bryde’s whales through
ship-based surveys to assess their habitat, spatial distribution, and foraging ecology. Project
activities would take place during May 2018, November 2018, and July through August 2019.

3.1.1 Purpose

The Gulf of Mexico Bryde’s whale population suffered injury due to the Deepwater Horizon oil
spill with 48 percent of the available habitat exposed to surface oil from the event, an estimated
17 percent mortality, and an additional 18 percent estimated to likely suffer adverse health
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effects (DWHTrustees 2016). This is an extremely small, isolated population with an estimated
abundance of 33 individuals, a restricted habitat range, and very low levels of genetic diversity.

The scale of the injury due to the Deepwater Horizon oil spill and the small population size
makes Bryde’s whales a priority species for recovery management and restoration activities to
promote recovery.

The primary objective of this research project is to develop a comprehensive ecological
understanding of protected Gulf of Mexico Bryde’s whales, including the physical,
oceanographic, and biological features defining critical habitats and their ecological role in Gulf
of Mexico marine food webs. The research will target Gulf of Mexico Bryde’s whales and its
prey items (e.g., fish). To address this objective, the research team proposes to conduct three
ship-based surveys to assess the habitat, spatial distribution, and foraging ecology of Gulf of
Mexico Bryde’s whales using a multi-faceted approach that integrates visual and acoustic
monitoring, environmental sampling, trawling, biopsy sampling for genetic, stable isotope and
pollutant analyses, and deployment of animal-borne tags sampling at fine and coarse scales.
Models will be developed from the resulting data that will identify key trophic interactions,
improve characterization of Bryde’s whale habitat, and provide information to managers that will
inform restoration and population recovery activities.

3.1.2 Project Overview

The National Centers for Coastal Ocean Science-funded study would take place over two years,
starting in May 2018. During the first year, there would be two research cruises, with the primary
objective of collecting biopsy samples and deploying telemetry and behavioral tags on Bryde’s
whales concurrent with prey field characterizations from scientific echosounder data. Cruises
would take place in May and November of 2018, and each be about 15 days in length. The
tagging and biopsy sampling would take place aboard charter vessels and use small boats
deployed from the vessels for close approaches to the whales. In the second year, the field study
would be about 30 days in duration and take place aboard a NOAA oceanographic vessel. The
survey would occur in July through August 2019. The survey would:

1. Examine and quantify Gulf of Mexico Bryde’s whale spatial distribution using visual and
passive acoustic tools.

2. Deploy additional tags and collect biopsy samples from a small boat deployed from the
ship.

3. Collect scientific echosounder data (Simrad EK 60 or EK 80) to characterize prey
distribution.

4. Conduct trawling operations to collect samples of potential prey.

The effort will focus on known and suspected habitats for the Gulf of Mexico Bryde’s whale in
US waters with the primary study area covering the upper slope waters of the northeastern Gulf
of Mexico between the 100 to 500 meter isobaths. What little is known about Gulf of Mexico
Bryde’s whale distribution indicates that it is likely that the researchers will encounter whales in
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this area. Gulf of Mexico Bryde’s whales are rarely observed in other areas in the northeastern
Gulf of Mexico; in the event that there is another aggregation found outside the primary study
area, the researchers would consider expanding the spatial range of the study.

At this time, the National Centers for Coastal Ocean Science has not determined which research
vessel would be used during the proposed action. They have identified five potential vessels that
are viable platforms for the action.

1) NOAA Ship Nancy Foster (Charleston, SC), 187 feet long, 40 feet wide steel hulled research
ship, with a 13.5 feet draft and a cruising speed of 10.5 knots.

2) R/V Pelican (homeport: Cocodrie, LA), 116 feet long, 26 feet wide vessel with a 9.5 feet draft
and cruise speed of 9.2 knots.

3) R/V Point Sur (homeport: Gulfport, MS), 135 feet long, 32 feet wide vessel with 9 feet draft
and a cruising speed of 9.5 knots.

4) R/V Weatherbird 11 (homeport: St. Petersburg, FL): 115 feet long, 28 feet wide vessel with
8.5 feet draft and a cruising speed of 10 knots.

5) NOAA Ship Gordon Gunter (homeport: Pascagoula, MS): 224 feet long, 43 feet wide vessel
with 15 feet draft and a cruising speed of 10 knots. NOTE: Simrad DGPS, Simrad EQ50 echo
sounder, Furuno Universal AIS FA-100 (used in 2019).

3.1.3 Research Activities

The National Centers for Coastal Ocean Science is proposing to fund a variety of research
activities under the RESTORE Act grant. The directed take activities for research on Gulf of
Mexico Bryde’s whales would be covered under the Southeast Fisheries Science Center’s
research Permit No. 14450. Other activities that are part of the National Centers for Coastal
Ocean Science’s action would focusing on collecting environmental data to characterize habitat
requirements, and sampling for fish and invertebrates to gather information on the trophic
ecology in the region.

The proposed research activities directed at Gulf of Mexico Bryde’s whales would be authorized
under the Southeast Fisheries Science Center’s Permit No. 14450, the authorization of which are
the subject of the Permits Division’s action. These activities are intended to provide data on the
whales themselves. The proposed research activities for Permit No. 14450 will be discussed in
detail in the next section, and are briefly summarized here. Researchers would sample Gulf of
Mexico Bryde’s whales from small boats to collect remote tissue biopsy samples and attach
satellite telemetry tags and kinematic tags. The research would also include vessel approach,
photo-identification, and passive acoustic monitoring.

The other proposed research activities would not target Gulf of Mexico Bryde’s whales, or any
other ESA-listed species. The purpose of these activities would be to develop a comprehensive
ecological understanding of Gulf of Mexico Bryde’s whales, by characterizing the physical,
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oceanographic, and biological features that the whales depend on. These activities are described
below.

3.1.3.1 Environmental Data

Extensive in-situ environmental data will be collected during all vessel surveys and incorporated
with remotely sensed data (e.g., sea surface temperature, sea surface height anomaly and ocean
color) to provide information on the oceanographic conditions underlying the habitats of Bryde’s
whales. Hydrographic profile data would be collected using a Conductivity temperature depth
unit and expendable bathythermographs. Conductivity temperature depth casts would be made
several times per day to record vertical profiles of salinity, temperature, and oxygen content.
Expendable bathythermographs will be cast more frequently (10 to 15 kilometer spacing)
throughout the survey to collect profiles of temperature only. Expendable bathythermographs are
small, torpedo shaped probes. They are deployed by hand and are attached to a launcher/data
collection unit by a thin copper wire. The expendable bathythermograph body contains a spool
for the copper wire, a plastic body, and a lead weight. The specific unit that will be used is the
Lockheed-Martin/Sippican T-7 (formerly Deep Blue). The change in resistance in the wire with
temperature and the known rate of fall of the probe is used to calculate a profile of water
temperature from the surface to depths up to 760 meters. Data from the probe is recorded on a
computer on board the ship. The probe is not recovered after deployment and remains on the sea
floor. The copper wire is very thin and is easily snapped by hand when deployment ends, thus
the risk of animal entanglement is unlikely. Aboard the NOAA Ship Gordon Gunter, continuous
records of environmental measurements including sea surface temperature, sea surface salinity,
fluorescence, and weather conditions (e.g., wind speed, wind direction) will be collected in situ
via the ship’s scientific computer system.

3.1.3.2 Scientific Echosounders

Multi-frequency scientific echosounders will continuously sample the distribution and density of
secondary productivity throughout the water column during large vessel surveys in 2018 and
2019. The scientific echosounders will be calibrated to ensure that the data are comparable
between different surveys to account for deviations in the behavior of the transducers and
receivers over time. During the large vessel survey (NOAA Ship Gordon Gunter), the Simrad
EK®60 will be collected continuously throughout the survey on frequencies of 18 kilohertz, 38
kilohertz, 120 kilohertz, and 200 kilohertz. During the shorter duration tagging and biopsy
survey, calibrated Simrad EK80 echosounder data will be collected using a towed body equipped
with transducers at 38 kilohertz, 70 kilohertz, and 120 kilohertz. For the EK60 and EK80, the
ping rate varies with water depth and is typically approximately one second with a ping duration
of one millisecond. The source level at the transducer is 224 decibels that is broadcast downward
with a nominal beam width of approximately 7 degrees. This unit can be towed either from the
larger vessel or from a deployed rigid-hulled inflatable boat. Multi-frequency echosounder data
will primarily be collected in the presence of encountered Bryde’s whales, in particular in
conjunction with the deployment of behavioral tags (see below) to generate spatially resolved
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prey distribution profiles (Boswell et al. 2016). The goal of this data collection will be to
characterize the prey field in the immediate vicinity of encountered whales and to examine
correlations between the diving and feeding behaviors of tagged whales and the structure of the
prey field. These data will thus characterize the overall spatial distribution and structure of the
potential Bryde’s whale prey field, provide targets for net tows to verify species composition,
and characterize acoustic backscatter within the vicinity of encountered and tagged whales.

3.1.3.3 Trophic Ecology Survey

The trophic ecology survey will take place in 2019 only. Preliminary data from kinematic tags
and echosounders indicate Bryde’s whales may be foraging on dense daytime aggregations of
schooling fish near the seafloor (NMFS Southeast Fisheries Science Center (SEFSC),
unpublished data). During the trophic ecology survey on the NOAA Ship Gordon Gunter, we
would document the distributions and species composition of schooling fishes and invertebrates
by conducting near-bottom net trawls at predetermined stations throughout the study area.
Stations would occur along visual survey transects that run perpendicular to the shelf-break
throughout the northwestern to northeastern upper slope (100 to 500 meters) Gulf of Mexico
waters. The focus of the trawl studies will be limited to within the green polygon area shown in
Figure 1. The precise locations of trawl stations are to be determined following the analysis of
echosounder data to be conducted during the 2018 field projects. Stations will also be chosen
adaptively based upon factors such as depth, acoustic backscatter from echosounders,
oceanographic features, and presence (or history of presence) of feeding Bryde’s whales in the
region. It is anticipated that tow times will be 30 minutes or less at depth. This tow duration is
consistent with recommendations to reduce the risk of interactions with sea turtles.

The trawl sampling gear will consist of a two-seam bottom trawl (27.4 meter length footrope),
fished with W-style trawl doors (682 kilograms each, 3.5 square meters). The trawl opening is
15.5 meter width by 10.0 meters height, the cod-end mesh liner is 4.0 millimeters, and the trawl
speed will be 6.3 kilometers per hour (speed over sea floor). Catch would be weighed either by
individual baskets or, for relatively large catches, by use of a remotely controlled electronic scale
(dynamometer) to weigh the entire trawl cod-end with catch and data will be recorded
electronically with the Fishery Scientific Computing System. Catches (or subsamples) will be
sorted by species, then enumerated and weighed. For specimens identified down to species level,
length measurements will be recorded. Specimens that cannot be identified to species level
would be frozen or preserved in formalin for identification. Tissue samples of finfish and
invertebrates would be collected during trawling activities for stable isotope analyses.

3.1.3.4 Vessel Transit

Vessel transit paths will change depending on the availability of the platform and will be subject
to prevailing wind, currents, sea conditions, and the available platform. The potential ports of
call are St. Petersburg, Florida, Cocodrie, Louisiana, Morgan City, Louisiana, and Gulfport,
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Mississippi. Note the NOAA Ship Nancy Foster port is Charleston, South Carolina, but transit is
usually from its last port of call.

3.2 Permits Division: Authorization for Research Activities

The Permits Division proposes to issue five permit amendments to researchers holding scientific
research permits to authorize take of Gulf of Mexico Bryde’s whales pursuant to the ESA. Each
of the permit amendments focus on different objectives meant to address recovery goals, using
similar research activities like biopsy sampling, satellite/suction-cup tagging, line-transect
surveys, photo-identification, passive acoustic recording, collection of fecal and sloughed skin
samples, sampling exhaled air, and other procedures. The permit holders are currently authorized
to use these research techniques on Bryde’s whales and other large whales listed under the ESA
such as blue, fin, sei, sperm, and North Atlantic right whales. These techniques are commonly
used in large whale research, and each of the permit holders has held research permits before.

In addition to describing the research techniques, we will describe the method the Permits
Division will use to authorize take of Gulf of Mexico Bryde’s whales. Because the population is
so small, the Permits Division recognizes the need for strict limits on the amount and extent of
take authorized for Gulf of Mexico Bryde’s whales. The Permits Division has proposed an
adaptive management plan to permit research that provides essential information for
management while protecting the small population.

3.2.1 Adaptive Management Plan for Research Permitting

The Permits Division in collaboration with the Southeast Regional Office, and the Endangered
Species Act Interagency Cooperation Division has developed an adaptive management plan to
coordinate and monitor annual take of the proposed ESA listed Gulf of Mexico Bryde’s whale
subspecies under multiple Marine Mammal Protection Act and ESA scientific research permits.

If the ESA listing becomes final, the Permits Division proposes to conditionally authorize the
take of Gulf of Mexico Bryde’s whales so that no more than the entire population (currently
estimated at 33 whales) at any given time may be intentionally taken twice annually each by
tagging and biopsy across all permits combined. Takes for tagging (one dart tag and one suction-
cup tag per animal) and biopsy (up to two biopsies per animal) may be done at the same time or
at different times during a permit year.

In order to invoke the takes authorized in each permit, the Permit Holder must first receive
written authorization from the Permits Division and follow special reporting requirements. Takes
may be authorized as requested (e.g., if only one researcher is proposing to work) or reallocated
among permits on an annual or other specified basis, after evaluating the status of the species,
management needs, researchers’ plans and funding levels, and reported takes by permit holders
during the prior year.

Permit holders will be required to coordinate research activities, submit data to a shared database
to develop catalogs to identify individuals in the population, submit an annual report of all
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research activities at the end of each field season, and receive authorization to continue to work
each year. The Permits Division has drafted permit conditions codifying the key points related to
adaptive management below:

1.

3.2.2

Takes of the Gulf of Mexico Bryde’s whale will be conditionally authorized in scientific
research permits. In order to invoke the takes authorized in each permit, the Permit
Holder must first receive written authorization from the Permits Division and follow
special reporting requirements and annual reauthorization to continue each year.

Annual takes will be allocated by the Permits Division so that no more than the entire
population may be intentionally taken twice annually, to the extent feasible, by activities
that may result in Level A harassment across all permits combined. In addition,
additional takes for missed attempts would be authorized (up to three attempts per animal
per tagging or biopsy attempt)®. Takes may be authorized as requested (e.g., if only one
researcher is proposing to work) or reallocated among permits on an annual, or other
specified basis.

A mandatory annual meeting will be held with the Permit Holders, the Permits Division,
the Southeast Regional Office, and the ESA Interagency Cooperation Division. The
purpose of the meeting will be to discuss the status of the current population and research
plans for the upcoming year(s).

Annual takes will be allocated by the Permits Division following these meetings (this
may be for an annual timeframe or longer, depending on the results from the meeting).

Permit Holders will be required to collaborate with other researchers to prevent
unnecessary disturbance of animals and avoid unnecessary duplication of efforts on this
small population.

Permit Holders will be required to conduct real time monitoring during the field season
and submit data (e.g., photographs, video, and biopsy samples) to a shared database.
These data will be used to develop a photo-identification and genetic catalog as a shared
resource among mangers and Permit Holders.

Permit Holders will be required to submit a final report at the end of each field season
including all research activities and receive approval from the Permits Division to
continue the following year.

Permit Conditions for Gulf of Mexico Bryde’s Whales

In order to carry out the adaptive management plan for research permitting described above, the
Permits Division has proposed the following permit conditions for the permit amendments. The
section below is from the proposed permit and minor text changes for clarity may occur in the
final permit amendment.

! As per their permit conditions, the Southeast Fisheries Science Center (Permit No. 14450) is authorized for four
attempts to tag, and three attempts to biopsy.
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Duration of Permit

0 Researchers must immediately stop permitted activities and the Permit Holder or
Principal Investigator must contact the Chief, NMFS Permits and Conservation
Division (hereinafter “Permits Division”) for written permission to resume:

For Gulf of Mexico Bryde’s whale research, at the end of each Bryde’s whale
research period (i.e., date to be determined upon issuance of permits). Annual
re-authorization for Gulf of Mexico Bryde’s whales will be based on
evaluation of the report and may be denied or delayed if the report has not
been received or approved. Authorization for each year's research does not
guarantee or imply that NMFS will authorize subsequent years’ activities.

e Number and Kinds of Protected Species, Locations and Manner of Taking

o0 For Gulf of Mexico Bryde’s whales, researchers must comply with the following
conditions related to the manner of taking:

(0]

(0]

o

The Permit Holder must receive written authorization prior to invoking takes
of Gulf of Mexico Bryde’s whales.
For all research permits authorizing take of Gulf of Mexico Bryde’s whales
combined, no more than the entire population (currently estimated at 33
whales) may be intentionally taken twice annually each by tagging (one dart
tag and one suction cup tag per animal) and biopsy (up to two biopsies per
animal per year).
Before attempting to biopsy sample or tag an individual, researchers must take
reasonable measures (e.g., compare photographs, when possible) to avoid
repeated sampling/tagging of any individual, unless specifically authorized.
Researchers must attempt to collect photos or high-resolution video
simultaneously when biopsy sampling or tagging to identify the individual and
the sampling or tag location on each individual.
Researchers must, to the maximum extent feasible, avoid biopsy sampling or
invasively tagging animals in obviously poor health or exhibiting species-
specific body condition parameters that indicate compromised health such as,
but not limited to:

= Noticeable reductions in body mass in the post-cranial region (i.e.,

exhibiting a nuchal fat pad depression);

=  Prominent vertebral column;

= Visible ribs;

= Excessive skin lesions, parasites or cyamids;

= Abnormal behavior; or

= Appear in any other way compromised.
Known individuals may only be intentionally biopsy sampled twice per year.
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0 A skin sample from each biopsy collected must be sent to the Southeast
Fisheries Science Center (SEFSC) for inclusion in a database of genetic
identification of individuals in the population.

0 No more than two tags (one suction-cup and one dart/barb tag) may be
attached at one time to an animal in the same permit year.

o Known individuals that have been dart tagged must not be intentionally
invasively tagged a second time within the same permit year.

Reporting

The Permit Holder must submit a report at the end of each field trip and field season on
research conducted on the Gulf of Mexico Bryde’s whale. Details should include, at
minimum:

= Date, location, number, and nature of takes;

= |dentification of individuals where possible;

= Status or plans to send biopsy samples to the SEFSC;

= Success rate of biopsy and tagging efforts;

= Future field plans and funding levels.

= *Additional reporting requirements may be supplied by SERO in the future.
Collected photographs or video of Gulf of Mexico Bryde’s whales must be sent to the
SEFSC for development of a photo-identification catalog as a shared resource among
managers and Permit Holders.

Notification and Coordination

NMFS Regional Offices are responsible for ensuring coordination of the timing and location
of all research activities in their areas to minimize unnecessary duplication, harassment, or
other adverse impacts from multiple researchers.

The Permit Holder must ensure written notification of planned fieldwork for each project is
provided to the NMFS Regional Office listed below at least two weeks prior to initiation of
each field trip/season.

Notification must include:

= Locations of the intended field study and/or survey routes;

= Estimated dates of activities; and

= Number and roles of participants (for example, principal investigator, co-
investigator, boat driver, research assistant “in training”).

Notification must be sent to the following Assistant Regional Administrator for Protected
Resources as applicable to the location of your activity:
e Southeast Region, NMFS, 263 13th Ave South, St. Petersburg, FL
33701; phone (727) 824-5312; fax (727) 824-5309
e Email (preferred): nmfs.ser.research.notification@noaa.gov

Researchers must coordinate their activities with other permitted researchers to avoid
unnecessary disturbance of animals or duplication of efforts. Contact the Southeast Regional
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Office (SERO) for information about coordinating with other Permit Holders.

e In addition, for Gulf of Mexico Bryde’s whale research:

(0}

(0]

Researchers must comply with recommendations provided by SERO related to
coordination of Bryde’s whale research, including additional measures deemed
necessary to minimize unnecessary duplication, harassment, or other adverse impacts
from multiple permit holders.

An annual meeting is required to be held with all Permit Holders, SERO, and the
Permits Division. Takes will be allocated annually or over another specified
timeframe as warranted to ensure that no more than the estimated population will be
taken by Level A harassment activities annually.

The Gulf of Mexico Bryde’s whale coordination meetings will include but are not
limited to discussions on the following aspects of the research:

= Geographic location and seasonality of sampling sites;

= Number and type of takes;

= Takes of known individuals through photo-identification or genetics;
= Laboratory analyses; and

= Final disposition and repository of samples.

The Permit Holder must coordinate their activities with other permitted researchers
before and during Bryde’s whale field research to avoid unnecessary disturbance of
animals and duplication of efforts. Collaboration and coordination are mandatory to
ensure that only one group of researchers is targeting the same animals in the course
of a day.

3.2.3 Research Activities

The proposed research techniques are described in detail in this section. As shown in Table 2, not
all permit holders requested the same activities, but there are methods that overlap between
permits. A summary of the research techniques, including take requests for each activity, will be
included at the end of this section.
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Table 2. Summary of requested research activities by permit.

Research Activities

Permit . :
Passive Aerial | Sloughed | Exhaled . .
SCL ?3? Photo-ID | Photogrammetry | Acoustic | Remote | Skin/Fecal Air Datlt_/aBarb SBa:gquIBé Suct_ll_(;n—cup

y Monitoring | Vehicle | Collection | Sample g P g
14450 X X X X X X X
14856 X X X* X X X
16239 X X X X X X X X X
17312 X X X X X X
18636 X X X X X X X

*Sloughed skin collection only.
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3.2.3.1 Vessel Surveys, Passive Acoustic Monitoring and Photography

Vessel surveys are the primary means by which cetacean researchers collect data as they provide
a platform to collect a wealth of information on cetacean biology. This activity is referred to as
“Count/Survey” in the take table. Here we describe the proposed vessel surveys, close
approaches, and documentation (i.e., data collection) during these activities more generally, and
then in each section below, detail the individual research activities that would occur during
vessel surveys.

The Permits Division proposes to authorize the permit holders to take all age and sex classes of
Gulf of Mexico Bryde’s whales by means of harassment as the result of close approaches and
documentation during vessel surveys. The proposed vessels surveys would use a line-transect
method, and general follow the protocol described below. However, variations of this protocol
would be used to meet specific research objectives, but such variations would not change the
nature of effects to ESA-listed species.

Typically, a large research vessel such as the 224 foot NOAA Gordan Gunter, or similar, would
traverse predetermined track lines within the action area at a constant speed (usually 10 knots),
while observers search for cetaceans with binoculars. While researchers search for cetaceans, a
variety of environmental data would be collected (e.g., sea state, visibility, glare, etc.). In
addition, a hydrophone array would be towed to passively detect and record vocalizations of
nearby cetaceans. Once a cetacean or group of cetaceans is spotted or detected acoustically, the
vessel would either remain on the track line to record data, or depending on the species and data
collection priorities, turn off the track line and approach to confirm species identification and
estimate group size. If the vessel were to approach, the approach would be conducted either from
behind or alongside animals at the minimum speed (less than 10 knots) needed to close the
distance between the ship and the group of animals to wit